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In contract negotiations, it can be tempting for both businesspeople and legal 
practitioners to focus on negotiated terms and spend little time addressing procedural 
terms found near the end of the document. This “boilerplate” is often viewed as 
inconsequential and as affecting both parties equally. In other cases, parties are anxious 
to close or willing to accept ambiguity because they are on friendly terms and eager to do 
more business. However, overlooking ambiguous or incorrect boilerplate language can 
lead to expensive litigation, particularly in today’s volatile market where parties who 
once had warm relationships can find their interests at odds. 

 
The Boilerplate Problem 
 

To shed more light on the problem of boilerplate language, The Delaware 
Counsel Group LLP has recently completed a survey of Delaware litigation involving 
corporations and alternative entities. In 2009, there were 129 such cases in Delaware. Of 
these, 39% involved the interpretation of contracts, while the other 61% related to 
fiduciary duties and statutory claims under Delaware law. 
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Of the contract interpretation cases, 66% involved the interpretation of 
transactional documents and 33% involved the interpretation of governing documents. 

 

  
 
A great deal of this litigation would you suspect resulted from carelessly drafted 

or ambiguous boilerplate. Of cases where the disputed clauses were contained in 
transaction documents, 21% focused on provisions like forum selection clauses, general 
release provisions, integration clauses, and other boilerplate language. The misuse of 
boilerplate appears to be even more common in the drafting of operating agreements, 
partnership agreements, and the governing documents of other unincorporated entities. 
Boilerplate language was the focus of 41% of cases involving the interpretation of these 
governing documents.  

 
Although these statistics are taken from the records of one state in the United 

States, they remain relevant to parties worldwide due to the high rate of business 
formation in the state of Delaware, particularly in international transactions. In our 
review of 2008 cases, 11% of the business cases reviewed featured one or more parties 
located outside the United States. 
 
Definitions and Terms of Art 
 

Although the word “boilerplate” generally brings to mind densely-worded blocks 
of text and long words specific to legal practice, the same thoughtless ambiguity is also 
found in short words and phrases such as “best efforts,” “commercially reasonable,” 
“adverse effect,” “material” or “material adverse change.” It can also be found in 
seemingly simple and understandable terms such as “dividend” and “debt,” or in terms 
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such as “business day” which have different meanings depending on the legal holidays of 
the jurisdiction in question. 

 
Many of these phrases are considered terms of art by certain jurisdictions, and 

they may be interpreted by courts to have specific, non-obvious meanings that differ from 
jurisdiction to jurisdiction. Other courts may choose to consider non-legal sources, such 
as dictionary entries, when seeking to interpret ambiguous contractual language. 
Understanding the likely judicial interpretation of language can help avoid such 
problems. However, in many cases, it is far preferable to provide a specific definition for 
a term that plainly sets forth the parties’ understanding of the term rather than rely on the 
discretion of a judge or an arbiter. In many cases, attempting to define terms will reveal 
latent disagreements and misunderstandings among even sophisticated parties used to 
working with each other, and can be a valuable way to ensure that parties are at least in 
agreement with each other on the day of signing. 
 
Integration Clauses 

 
 Integration clauses are also a common source of litigation.  A well-drafted 
integration clause, also sometimes known as a merger clause, should persuade a court to 
disregard evidence of outside agreements or terms, whether consistent with the agreement 
or not. Some will also specifically disclaim reliance on oral agreements and emphasize 
the final, written document. The purpose behind this clause is to prevent a party who 
wishes to escape from an undesirable contract from claiming that there is a prior 
agreement or representation, often an oral one, which conflicts with the primary 
document.  
 

However, if integration clauses are not drafted properly, parties may litigate over 
their meaning and in some cases courts will even disregard them. Courts are much more 
likely to respect narrow, transaction-specific integration clauses than broad ones, and 
several jurisdictions have a policy of disregarding boilerplate integration clauses, 
especially in consumer contracts. A court may even find, as Delaware courts did in a 
2009 case, that the agreement is not truly integrated because the document is too 
internally inconsistent and poorly drafted for the court to believe the claim that it is a 
complete and accurate expression of the parties’ agreement. 

 
Another problem occurs when a transaction is complex and involves many 

ancillary documents, some containing vital provisions of the deal. An integration clause 
may not even be true in these cases if it does not refer to the other documents. If attorneys 
are aware of potential integration issues, problems can often be solved easily through the 
use of exhibits or schedules or by drafting the clause to specifically include certain other 
agreements. 
 

Even the wording of an integration clause can be challenged. In a recent Delaware 
case interpreting a purchase agreement, the integration clause stated that the agreement 
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constituted the entire agreement and superseded any prior understandings, agreements or 
representations, written or oral, to the extent they related to the subject matter of the 
agreement. Despite this fairly clear and standard language, one party to the agreement 
still attempted to introduce extra-contractual language because the integration clause did 
not explicitly stay that neither party was relying on any representation or statement other 
than the agreement. Delaware courts failed to entertain this legal theory, but the case 
demonstrates how leaving even a small degree of room for interpretation can lead to 
litigation by dissatisfied parties. 
 
Notice Provisions 

 
 Although notice provisions have historically been considered a boilerplate topic, 
recent changes to financial markets have given them an increasing degree of visibility, 
particularly in long-term contracts. Although these provisions are sometimes only loosely 
followed and enforced when a contract is beneficial for both parties, a party’s failure to 
provide proper, timely notice of required events can be an easy escape route from an 
unprofitable agreement. In other cases, a party that wishes to boost its revenues and that 
no longer values the relationship highly may declare a default, but then extend a waiver 
for a fee. 
 

Attorneys should pay close attention to requirements about when notice is to be 
given and which events trigger notice requirements.  For instance, if a provision requires 
that prompt notice be provided for any matter, it is difficult for a party to argue that 
“matter” was intended to mean only threatened arbitration or litigation. A party that has 
agreed to such a provision is in danger of breach of contract, even if the matter is 
arguable immaterial. Similarly, parties may have very different interpretations of words 
such as “prompt” or “within a reasonable period of time.” In many cases, these problems 
can be eliminated by adding an outside time limit on the delivery of notice, or by 
substituting a specific number of days for more general terms. 
 

In addition to problems caused by careless drafting or ambiguous phrasing, 
boilerplate notice provisions can cause problems by plainly setting forth duties that the 
parties have no intention of fulfilling or are not even administratively capable of 
fulfilling. This problem often arises in notice provisions which are copied from other 
agreements rather than are being tailored to the needs of the contracting parties. 
Attorneys should verify the ability of clients to compile required documents and deliver 
them within the specified time limits, as well as clients’ willingness to use the specified 
delivery method. In some cases, parties will agree that notice by registered mail is most 
appropriate, but in others, they may be used to communicating by email and wish to 
clarify that it is an acceptable method of delivering written notice. 
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Arbitration and Mediation 
 
 Arbitration and mediation clauses are also frequently considered to be boilerplate 
language, despite the fact that a large number of business disputes are now resolved using 
those methods. Unfortunately, standard arbitration and mediation clauses are so broad 
and incomplete that parties who wish to arbitrate often end up litigating over the meaning 
of the arbitration clause. One of the more commonly found issues in our review of 
Delaware cases is which disputes are governed by an agreement’s arbitration clause and 
which can be taken to court. Most parties can avoid such a dispute by more precise, 
specific drafting of the language. Careful drafting of these provisions is especially 
important in international transactions, where parties may wish to avoid conflict of laws 
issues or may be unfamiliar with the laws of their fellow parties’ jurisdictions. 
  

Arbitration and mediation clauses can also be unnecessarily broad, and accepting 
them automatically can deprive parties of options that advance their interests. Many 
clauses specify only that disputes are subject to arbitration or other extra-judicial 
resolution, and are silent as to the number of adjudicators, where the dispute should be 
arbitrated or mediated, the language that should be used in the proceedings, the format of 
the proceedings, what substantive law should be applied to the decision, standard of 
review, or whether the decisions of the adjudicator can be appealed if the jurisdiction 
allows for the judicial review of arbitration. Like a choice of law clause, parties also have 
the option of broadly including all claims or of specifically excluding certain claims from 
the arbitration clause. 

 
Some parties may also wish to specify how mediators and arbitrators are chosen, 

given that they vary widely in quality and that some states now have procedures to 
accommodate arbitration and mediation within the court system. Delaware, for instance, 
allows for binding arbitration in its Court of Chancery for cases if one party is a business 
entity formed under Delaware law, neither party is a consumer, and the amount in 
controversy exceeds US $1,000,000. This allows parties to take advantage of the 
excellent reputation of Delaware’s chancellors and vice-chancellors while still enjoying 
the flexibility of the arbitration process. Automatic use of boilerplate language prevents 
parties from taking advantage of these options to tailor their agreements to their 
individual needs. 

 
Litigation and Forum Selection 
 

Forum selection clauses and choice of law provisions are both frequently viewed 
as boilerplate, but are also heavily litigated subjects that become of crucial importance 
when litigation appears to be a possibility. The common concerns when choosing a forum 
are geographical convenience, any language issues relevant to the parties, the familiarity 
of the parties’ attorneys with the court system and whether chosen forum will honor the 
agreement’s governing law provision. An additional issue to consider is the experience 
level of court in applying the selected governing law. All jurisdictions will of course have 
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experience applying their own laws, but if it is desirable for the forum jurisdiction to 
differ from the choice of law jurisdiction, it is important that the forum jurisdiction be 
familiar with the laws it will be applying and the type of issues that are likely to be 
litigated. 
 

There are several substantive concerns when deciding on a choice of law 
provision, particularly differences in statutes of limitation and usury laws, which differ 
from jurisdiction to jurisdiction and are sometimes far harsher than parties anticipate. In 
today’s global markets, it’s common for agreements to involve parties from multiple 
jurisdictions. As a result, the agreement should clearly state which country’s laws, and if 
applicable which state’s or province’s laws, should apply. In addition to choosing a 
jurisdiction which has stable laws favorable to the parties, it is also advisable to review 
the forum jurisdiction’s history of applying the laws of other jurisdictions. Some 
jurisdictions, such as the states of Delaware and New York, have specific statutes 
governing such issues, but other jurisdictions  use judicially established tests and their 
courts may choose to interpret governing law provisions very narrowly or refuse to 
enforce them altogether if there are public policy implications.  

 
In addition to choosing the correct jurisdiction for the choice of law, it is also 

necessary to draft the clause in a way that will give effect to the parties’ intent. A very 
narrowly drafted choice of law provision will cover contractual claims, but will not 
extend to tort claims such as misrepresentation that are related to the contract. 
Complicating matters further, some jurisdictions have statutes allowing tort claims to be 
made alongside breach of contract claims, regardless of whether the clause is properly 
drafted, while others do not. Parties who wish for tort claims and contract claims to be 
covered by the same legal rules should ensure that choice of law provisions are broad and 
clearly drafted, which will avoid any speculation over these issues. 
 
Changes to Documents or Parties’ Relationships 

 
 Transactional documents are often very clear about specifying when the 
agreement will end and what will occur when it does end. Likewise, most are quite 
specific regarding consent rights and assignments. However, despite the fact that the 
operating agreements and partnership agreements of unincorporated entities are construed 
as contracts and offer a great deal of flexibility, they often fail to consider the specific 
needs of the parties when it comes to such major changes.  
 
 Consent rights to amendments and assignments are an area where many 
companies fail to take advantage of all of their options. The background rules in 
Delaware, for instance, allow for the assignment of limited liability company interests 
without consent, but do not allow the assignee to become a member. However, the law 
also allows the operating agreement to impose restrictions on assignments or to provide a 
process for assignees to become members. Likewise, there are a variety of arrangements 
for decision-making among the members, including allowing a manager to make 
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decisions, requiring unanimous approval or a supermajority for some actions, requiring 
only a simple majority for actions, or denying some members voting rights altogether. 
Boilerplate language will not give many clients the flexibility they need to run their 
companies effectively, and it should be reviewed closely to ensure that all desirable 
options are considered.  
 

In addition to carefully tailoring specific provisions regarding the admission of 
members or their decision-making processes, it is important to examine the rest of the 
agreement thoroughly to ensure that other boilerplate language is compatible with the 
new, more specific language. When drafters fail to remove or alter boilerplate 
terminology which conflicts with more tailored terms, it can lead to confusion among 
parties and business partners and can lead to incorrect interpretations of the agreement by 
courts. 
 

Dissolution provisions governing the end of an entity’s existence are also an area 
that merits special attention. These are frequently litigated, a rate which could be reduced 
if such provisions were drafted with more precision and specificity. In our review of non-
merger cases dealing with fiduciary duties and corporate governance, roughly 10% of 
cases involved a party requesting that an entity be dissolved. It is particularly important 
for dissolution provisions to specify which kinds of disagreements allow partners or 
members to bring actions for dissolutions. Many entities and many parties contracting 
with those entities want stability and certainty. If that is the goal, parties should draft or 
amend governing documents so that they clearly foreclose the option to bring a judicial 
action for dissolution if there is merely an impasse, and they should also include 
provisions specifying how an entity will resolve disagreements among partners or 
members without resorting to legal action. 

 
For cases when an entity’s partners or members have decided to end the 

company’s existence, is important that documents contemplate how and when members 
may liquidate their interests and what will happen after such a transfer. There are a 
number of ways to address the exit of a member, including various call and put options, 
rights of first refusal, forced sales and appraisal rights, but all must be tailored to the 
parties’ needs to be useful. In situations where the entire entity is being liquidated, it is 
useful for parties to contemplate whether it will be permitted to improve assets to 
increase resale value or whether assets should be immediately liquidated. Likewise, 
parties can tailor service of process provisions so that former members can be reached 
and can bear their share of the entity’s debts even after it is liquidated.  
 
Conclusion 
 

Boilerplate provisions can be found in most contracts, and there are cases where 
using previously drafted language that has been upheld in courts can be the best solution. 
However, if drafted improperly or included inappropriately, boilerplate can also result in 
terms not being enforced, in crucial changes in the contract’s meaning, or in unwieldy 



 

 
8 

duties being imposed upon parties. Luckily, close reading of even standard provisions, 
good communication with clients, and a willingness to consult outside counsel can 
eliminate most of the problems caused by boilerplate and ensure well-drafted contracts.  

 
This document is prepared for information purposes only. Please contact Ellisa Opstbaum Habbart or Sarah Selby at The Delaware 
Counsel Group LLP if you have specific questions regarding this information. Ms. Habbart can be reached via email at 
ehabbart@decg.com or (302) 576-9600. 
 
The Delaware Counsel Group advises clients worldwide on Delaware corporate and alternative entity transactions. The firm’s clients 
range from U.S. and international law firms to businesses such as Accenture and SunTrust Delaware Trust Company. The Delaware 
Counsel Group’s philosophy embodies a team methodology for clients who appreciate a relationship-based approach to legal services. 
Their attorneys are well-recognized for their leadership in national and international organizations, including the International Bar 
Association, the American Bar Association and the Delaware Bankers Association. The Delaware Counsel Group is recognized by 
Chambers USA as a leading law firm in Delaware Corporate/Mergers and Acquisitions law and founding partner Ellisa Opstbaum 
Habbart was listed as one of Delaware’s top alternative entity lawyers. The firm is rated “AV” by Martindale Hubbell. 
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